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AUSTIN 11, TEXAS

ATITMIMRNEY GENERAL

Honorable G. A. Walters
County Attorney
San Saba County
San S8aba, Texas

Opinlon No. 0-284
Re: Parks - CommiSsicners' Courts

Dear Sir:

Your request for opinion has been received and’
carefully congsidered by this department. We quote from
your request as follows:

"Our commizsioners court 1ssued a warrant
for $10,000 for paving around the square, the
courfhouse; and four per cent tax levled to pay
interest and principal and create a sinking
fund to all warrants and pay 1nterest. Now,
there 18 sufficlent money accumulated in this
fund after the paving was completed to render
all warrants and pay interest and leave a sur-
plus of about $2,400 to the credit of the perm-
anent improvement fund. The City of San Saba
owns the premises desired to be improved for =a
public park. The city 1s unable to finance these
improvements to supplement the government funds
promliged for the proJject. The clty asked the
county to finance this imprévement on these pre-
mises. My advice to the commlssioners court was
that they would not be permltted to invest this
$2,400 1n such improvements on the city property.
I advised them to secure a transfer from the cilty
to the county of these premlses and then the
county could use this $2,400 for these improve-
ments and would not be required to comply with
Art. 6078 above referred to by levylng a tax
and collecting the same by submitting to the
tax paying voters of the county a speclal elec-
tion evalled for that purpose requiring that two-~
‘thirds of the majority of the tax paying voters
of sald county favor such tax,

"Now, what the commissioners court wants to
know 1s whether or not this $2,400 can be used by



Hon. G, A, Walters - page 2

the county for Improving this property belong-
ing to the cilty without having the same trans-
ferred to the county? Second, if the cilty does
or does not transfer the property, wlll the
county be required to submlt the matter at a
special electlon and bonds 1lssued for that pur-
pose regardless of the fact that the county now
has on hand this $2,400 to the credit of the im-
provement fund?

"I am unable to find any statutory pra-
vislons or decisions by the court upon which to
base my oplinlon and of course ]I may be wrong.

We are very anxlious to have this part improved
and this seems to be the only way that it can be
done 1if authorized."

Article 6078, Vernon's Annotated Texas Civlil Sta-
tufes, reads as follows:

"Each commissioners court 1s authorized to
levy and collect a tax not to exceed five cents
on each $100 of assessed valuation of the coun-
ty for the purchase gnd lmprovement: of lands
for use as county parks which shall consist of
not more than one hundred acres, and shall not
exceed more than four 1n any one county. No
such tax shall be levied and collected until
the proposition 1s submltted to and ratlfied by
the property tax-paying voters of the county at
a general or speclal election called for that
purpose, provided, a two-thirds majority of
the property taxpaylng votersa of such county, at
an electlon held for such purpose shall determine
in favor of sald tax, If s8aid court desires to
egstablish two or more of such county parks they
shall locate them in wldely separated portlons of
the county. S8aild court shall have full power and
control over any and all such parks and may levy
and collect an anhual fax sufficlient in their
judgment to properly maintaln such parks and builld
and construct pavilions and such other bulldings
as they may deem necessary, lay out and open
driveways and walks, pave the same or any part
thereof, set out trees and shubbery, construct
ditches or lakes, and make such other improve-
ments as they may deem proper. Such parks shall
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remain open for the 'free use of the publie
under such reasonable rules and regulations
as sald court may prescribe."

Article 608le, Sections 1, 2 and 3, Vernon's ‘Anno-
tated Texas Civil Statutes, reads as follows:

"Sag. 1. That any county or any incorpo-

rated clty of this State, elther independently

or in cooperation with each other, or with

the Texas State Parks Board, may acquire by gift
or purchase or by condemnation proceedings,
~lands to be used for publlc parks and playgrounds,
such lands to be situated in any locality in

this State and In any sized tracts deemed sult-
able by the governing body of the city or

county acquiring same; provided, however, that
lands %o be acquired by any such city or county
for sald purposes may be, In the discretion of

the governing bhody thereof, situated within

the State, either within or without the boundary
limits of such city, but within the boundary
limits of saild county and within the 1limits of
sald county wherein sald city lles or 1ls situated.

"Sec. 2, To pay for lands for parks pur-
poses, an incorporated city and/or county may
issue bonds, and may levy a tax not exceeding
Ten (10) Cents on the One Hundred Dollars {$100)
valuation of taxable property in such clty
and/or county to pay the interest and provide
a sinking fund to retire such bonds, the issu-
ance of such bonds, and the collection of taxes
in payment thereof to be 1in accordance with the
provisions of Chapter 1, Title 22, Revised
Civil Statutes of 1925, governlng the issuance
of bonds by cities, towns, and/or counties in
this State; thils sectlon shall be construed
to authorize the levylng of said tax not ex-
ceeding Ten (10) Cents on the One Hundred
Dollars ($100) of valuation notwithstanding
the provisions of Article 6080 of the Revised
Civil Statutes of 1925,

"sec, 3. All parks acqulired by authority
of this Act shall be under the control and
management of the clty or county acquiring same
or by the city and county Jjolntly, where they
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have acted jointly in acquiring same, pro-
vided that the Commissioneras'!' Court and the
City Commission or City Council may, by
agreement with the State Parks Board, turn

the l1and over to the State Parks Board to

be operated as a public park, the expense

of the 1mprovement: and operation of such park
to be pald by the county and/or city, accord-
ing to the agreement to be made between such
municipalities and the §tate Parks Board.

"All counties and incorporated cities
are authorized to levy a tax of not exceed-
ing five (5) cents on the Ohe Hundred
{$100.00) Dollars property valuation to
create a fund for the improvement and opera-
tion of such parks.”

We quote from 11 Texas Jurisprudence, page 609, as
follows:

"The Constitution prescribes the max-
imum rate of taxes for general purposes, for
roads and bridges, for Jurles, and for perm-
anent improvements, respectively. The monies
arising from taxes levled and collected for
each of the enumerated purposes are consti-
tutional funds; and the commlssioners' court has
no power to transfer money from one fund to .
"anfther or to expend, for one purpose, tax
money ralised obstensibly for another purpose.

"The immedlate purpose of the provision
is to 1imit the amount of taxes that may be
raised for these several purpcses, respectively;
but it is also designed to inhiblt excessive
expendltures for any such purpose, and to re-
quire that any and all monles ralsed by taxa-
tion for any purpose shall be applied to that
particular purpose and to no other."

The above quotation from Texas Jurlsprudence 1s
supported by the cases of Commlssiloners' Court of Hender-
son County vs. Burke, 262 SW 94; Ault vs. H1ill County, 116
SW 359; Section 9, Article 8 of the State Constitution; and
Carroll vs. Willlams, 202 SW 504,

It i1s a well settled principle of law that a
county and 1its commissioners' court has no powers or dutles
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except those which are clearly set forth and defined in the
Constitution and pertinent statutes. Hill County vs. Hamil-
ton, 273 SW 292; Edwards County vs. Jennings, 33 SW 585, and
cases therein clted too numerous for repetition herein,.

The above quoted statutes provide the manner and
method by which counties may establish and finance county parks,
elther independently or in cooperation with the citles. It 1s
a well recognized principle of law that where the Leglslature
prescribes a definite, certain and fixed method of procedure
for a city“or county to follow in the executlon of 1ts govern-
mental functlons other methods are by impllication of law ex-
cluded. Foster vs, City of Waco, 255 SW 1104 (Sup.Ct.).

We quote from Opinlon No. 0-905 of this department
as follows: , .

"Article 6078 refers exclusively to
parks .bought and maintalned by a county, and
Article 6080 refers exclusively to parks
bought and maintained by a c¢ity, any authority
for the purchase of a park by the county to be
maintained by the city must come if at all from
Article 608le, Section 3 of this latter article
provides, specifically, that park land acquired
under 1ts provisions shall be managed and con-
trolled by the city or county acquiring same.
If the park 1s acquired Jjointly by the city and
county, they must Jolntly control 1t. No au-
thority 1s to be .found here for acquisltion by
the county and management and control by the
city, or vice versa."

We quote from opinion No. 0-2140 of this department
as follows:

"It is, therefore, our considered op-
inion that a commissioners' court does not
have authority to make expendltures from the
permanent improvement fund for the purpose of
improving county parks, in the absence of a
compliance with one of the above quoted arti-
cles. (Articles 6078 and 608le). Since
neither of these statutes were complled with,
it naturally follows that you cannot legally
approve the warrants authorized by the com-
missioners' courts to be drawn on sald permanent
improvement fund in payment of the costs of the
contemplated improvements.”
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We enclose herewith coples of Opinions Nos.
0-905 and 0-2140 of this department.

In view of the foregoing authorities you are
respectfully advised that 1t 1s the oplnion of thils de-
partment that the $2,400.00 in the permanent improvement
fund of the county may not be used for the improvement of
sald park regardless of whether or not said park is trans-
ferred to the county and regardless of whether or not an
election is had to vote bonds or vote a tax for park pur-
poses.

Very truly yours
ATTORNEY GENERAL OF TEXAS

By Wm., J. Fanning
Assistant
WJF:AW:Bt

APPROVED DEC. 3, 1940

Gerald C. Mann
Attorney General of Texas

APPROVED Opinion Commlttee
by BWB, Chalrman



